










Zimbabwe’s worsening economic situation has resulted in many people defaulting on their loans especially with banks. The 
recent publication of financial results by most banks has shown a marked increase in the numbers of none performing loans 
(NPLs). The central bank has had to resort to the formation of ZAMCO which is a company aimed at buying off the banks 
some of these NPLs. It is highly unlikely that ZAMCO would have the capacity or the willingness to absorb all these loans.

This article will address in brief certain aspects of sales in execution of immovable properties. The main complaint of 
creditors and debtors is that the public auctions conducted by the Sheriff or the appointed auctioneers do not realize 
reasonable prices for these properties. There are a number of reasons for this. One is usually the debtors’ non-operation as 
they usually refuse to grant prospective purchasers access to view the properties. The other reason is lack of publicity 
associated with the Sheriff’s sales because in terms of the Rules he is obliged to advertise the sale once in the government 
Gazette and in a newspaper circulating in the district in which the property is situated. This cannot generate enough interest 
from potential buyers. Consequently the Sheriff either refuses to confirm the sale or the debtor challenges the confirmation 
on the basis that the price realized was unreasonably low. This inevitably frustrates the creditors and delays the execution 
process.

In our view it is imperative that the process of realizing security be as transparent and efficient as possible. One of the key 
questions that foreign financiers ask us as lawyers when they are doing due diligence prior to lending money to an entity is 
how easy it is to realize security provided to secure a loan. It can make them decide whether to advance the facility or not. It’s 
a difficult question to answer as it has serious implications for both parties. The dilatory provisions that are available to 
debtors in terms of the High Court Rules that govern sales in execution should be amended. Recently a strange argument 
was raised by a wife of a judgment debtor that it was unconstitutional to give greater preference to the real rights created by 
a mortgage bond over her personal rights as an unregistered co-owner of the matrimonial home. The sale in execution has 
been stayed pending the outcome of this case. We hope the Constitutional Court will of necessity dismiss that argument 
otherwise that is the end of securitized lending in Zimbabwe.

Back to the process itself. After a writ of execution has been issued the judgment creditor usually instructs the Sheriff to 
proceed with the sale of the judgment debtor’s property after paying the deposit requested by the Sheriff. It is a common 
belief even amongst lawyers that it is the Sheriff’s prerogative only to appoint the auctioneer who will conduct the public 
auction. That belief is false. The creditor can instruct the Sheriff to appoint a specific auctioneer to do the public auction. 
Order 40 Rule 350A of the High Court Rules reads as follows:

“Upon receipt of a deposit ----- the sheriff shall nominate an auctioneer to conduct the sale of an immovable property concerned:

Provided that, if the party instructing the sheriff to sell the property informs the sheriff that he wants a particular auctioneer to 
conduct the sale and satisfies the sheriff that he will meet any additional costs incurred through engaging that auctioneer, the sheriff 
shall nominate the auctioneer”.

It’s important to note that the sheriff has no choice on the matter once the judgment creditor has satisfied him that he will 
pay the additional costs occasioned by engaging an auctioneer of his choice. However that auctioneer cannot be one who has 
recently defrauded people and is not in good standing.

Another commonly held but mistaken belief is that sales in execution should only be by public auction. There are several ways 
of selling a property in execution. If the creditor and the debtor agree they can make an arrangement that the property be 
sold by private treaty. Obtaining the debtor’s consent is usually near impossible therefore this option has limited success. 
One option which is hardly used but is open to the judgment creditor is to obtain a judge’s consent to have the sheriff dispose 
of the property by private treaty if it is proved that the price offered is fair and reasonable and that the property is unlikely 
to realize a larger sum through a public auction.

Also the sheriff can decide on his own after a public auction to proceed via a private sale if he is convinced that the price 
realized was unreasonably low. The only condition to this is that the private treaty sale cannot result in a lower price than the 
one which was achieved at a public auction.  

The liquidity crunch which is troubling our banks needs to end if our industries are to be revived. We need foreign financing 
to come in but at the same time the local financial institutions will be better able to attract lines of credit if they can show that 
it is not too difficult to realize security if a debtor defaults. They also need to realize the securities that they are holding to 
improve their liquidity. We hope that some of the information above will contribute in a small way in resolving this problem.

Disclaimer: The contents of this bulletin do not constitute legal advice. Where faced with a legal problem, we advise that you approach your lawyer for assistance. 
MawereSibanda Commercial Lawyers will not be liable for any harm arising from actions taken pursuant to the contents hereof.
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